-

Nel oo N (or BN | W o [\

g;on'hkuz
3 1

¢ Te )
ﬁi& te niJ ﬁﬂtzwnzm e
2003 - 2004 LEGISLATURE . LRB—3121/P#F

L

-

-
.
~.

el o 800

PRELIMINARY DRAFT N or READY FOR INTRODUCTION |
S

Es

AN ACT\to repeal IB/.225 (1) (d); to amend 20. 445 (1) (11), 108 (52 (12) (b) (1ntro ),

/ ~108. 02 (12) (bm) (1ntro) 108.04 (2) (a) 3., 108 04 (11) (cm), 108.04 (16),(:5()
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(1ntm’”f 108 05 (7) (f) (intro.), 108.09 (4) (c), 108 Jd4 (8s) (a) and (b), 108.161 (4) | [

§
(c), 108.22 (2) (b), 108.22 (8) (b), 108 225 (15) and 108.225 (16) (a); to create f
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20.445 (1) (ne), 108.02 (6m, /).(1/08 05 (7) (cm), 108.16 (12) anjy&’(le) of ,
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_ the statutes; and to’ affect 2001 Wisconsin Act 35, secthn/ 2 (a) 2. and EU

relating to: various changes in the unemployment insurance laW

Significant provisions include:

Analysis by the Legzslatwe Reference Bureau
This bill makes various changes in the unemployment insurance law.

BENEFIT CHANGES

Employee status

Currently, in order to be eligible to claim- benefits, an individual must, in

addition to other requirements, be an “employee” as deﬁned in the unemployment
insurance law. Generally, an “employee” is an individual who performs services for
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an employer in employment covered under the unemployment insurance law,
whether or not the individual is directly paid by the employer. However, an
individual is not an “employee” if the individual performs services as an independent
contractor.

Currently, during the four—year period beginning in the year 2000 (the specific

~date varies in different situations), an independent contractor, other than a logger

or trucker performing services for an employer other than a governmental or
nonprofit employer, must meet at least seven of ten conditions concerning the
individual’s relationship to or control over his or her business or the services that he
or she performs. Two of the conditions that an individual may use to qualify as an
independent contractor require the individual to have a federal employer
identification number or to have filed business or self-employment income tax
returns with the federal internal revenue service based on the services performed as
an independent contractor. The other eight conditions are the same eight conditions
that an individual was able to use to qualify as an independent contractor prior to
the year 2000. These conditions relate to the individual’s relationship to or direction
or control over his or her business or the services that he or she performs.

Beginning in 2004, in order to be considered an independent contractor, an
individual must hold or have applied for an employer identification number with the
federal internal revenue service or must have filed business or self-employment
income tax returns with the federal internal revenue service in the previous year,
and must meet at least six of the eight other conditions concerning the individual’s
relationship to or direction or control over his or her business or the services that he
or she performs. This bill makes permanent the test for determination of “employee”
status that is in effect prior to 2004.

Approved training

Currently, benefits may not be denied to an otherwise eligible claimant because
the claimant is enrolled in a vocational training course under certain conditions.
This bill provides that this exception does not apply to a claimant who fails to provide
to the Department of Workforce Development (DWD) with his or her social security
number or who provides a false social security number. Current law also provides
that a claimant is not subject to certain requirements to requalify for benefits by
obtaining new work after voluntarily terminating work or failing, without good
cause, to accept suitable work or recall to work for a former employer if the failure
occurs as a result of participation in a federal training program or the claimant
leaves work to enter or continue in such a program. This bill provides that this
exemption does not apply to a claimant who fails to provide a social security number
or who provides a false social security number. However, the bill extends the current
exemption so that a claimant who participates in such a program is not subject to
requirements to be able to work and remain available for work, and makes such a
claimant exempt from disqualifications or benefit reductions for taking a voluntary
leave of absence from work, working in self~employment, failing to maintain a
license, being employed by a family—owned business, or failing to provide certain
information. However, the bill limits the current exemption so that it applies only
to dislocated workers and workers obtaining training under the federal Trade
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Adjustment Assistance Act,'rather than to all workers, who participate in certain
federal training programs.
' see &
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NEY ﬁlﬁ;r to remain eligible to receive benefits for a week in which .claimantf ©q,
recetves Mo bernefits, a claimant is required, among other things, to/cenduct-a Léc,'
" reasomable-searchfor suitable work within that week. ‘ : <
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Exemption of wages from levies

Currently, DWD may administratively levy against property held by a third
party who holds the property of a person who is indebted to DWD for the purpose of
enforcing collection of the debt. If the levy is to collect a benefit overpayment or a
- forfeiture (civil penalty) imposed upon an employer, an individual debtor is entitled
to an exemption of the greater of: 1) 75 percent of the debtor’s earnings (excluding
amounts withheld by law, insurance premiums, union dues, child support payments,
and prior garnishments) then due and owing; or 2) an amount equal to 30 times the
federal minimum wage per week or a proportionate amount for any partial week of

earnings received. feerp oM
This bill provides instead that 80 percent of the debtor’s earnings (excluding
/’—> ,,,,,,,,,,,,,,,,,, —deductions for social security and federal and state Income taxes) are exempt from
levy unless he debtor’s household income (in luding unearned income and the
income of dependents but excluding family support payments) is below the federal

poverty line or the levy would cause that result} €

i torto service evy recetved Tieed~based publie-assistmee-orzs—

~ 10 be~ehgible—for in which case the debtor’s .
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Recovery of benefit overpayments Filse Shim g,‘q? ov VLYl enatpng i grher Yy
Currently, DWD may offset any benefits that are overpaid to a claimant against o4 &,
benefits that the claimant would otherwise be eligible to receive. This bill provides 61;-%/ "'
for DWD to recoup any overpayment instead of offsetting it. The change facilitates ’(f
collection of overpayments during bankruptcy proceedings.

TAX CHANGES

Duration of levies

Currently, an administrative levy applies for more than one year after the date
of service. This bill removes that limitation. Under the bill, a levy is effective until
the debt is satisfied or until DWD releases the levy, whichever occurs first.
Enforcement of assessments against imposters

Currently, if any person makes a false statement or representation in order to
obtain benefits in the name of another person, DWD may, by administrative action
or by decision in an administrative proceeding, require the person to repay the



2003 — 2004 Legislature —4- LRB-3121/P4
JTK:cjs:rs

benefits and may also penalize the person by levying an assessment against him or
her in an amount not greater than 50 percent of the benefits wrongfully obtained.
The assessment may be enforced by obtaining a judgment against the person in court
and then by levying against the nonexempt property of the person to enforce the
judgment. This bill provides, in addition, that DWD may recoup the amount due
from other benefits that the person would otherwise be eligible to receive or may
issue an administrative levy against the property of the person without a court
™, proceeding.

S IwS . OTHER CHANGES

L{‘ iﬂ’ " Treatment of stepchildren

Currently, stepchildren are not treated as children for purposes of the
unemployment insurance law.  This bill treats stepchildren as children for that
purpose. Among other effects, the change means that: a) unless an employer
otherwise elects, with the approval of DWD, the wages of the stepchildren of a
nonresident alien who has nonimmigrant status are not subject to contribution
requirements (taxes) and these stepchildren may not claim benefits based on their
employment; b) ownership of a business by the stepchild of a claimant may result in
a limitation of benefit availability based on employment with that business; c) the
need to obtain child care for a stepchild or domestic abuse involving a stepchild may
serve to permit a claimant to obtain benefits after voluntarily terminating work
without requalifying by engaging in new work, under certain conditions; and d)
ownership of a business by a stepchild of another owner may result in treatment of
the business as the successor of the previous business rather than treatment of the
’/\ business as a new business, under certain conditions.

v .Qw%"wmﬁ;le mak;e%g

(( g 2001 Wisconsin Act 35 directed DWD to submit proposed rule changes to the

f

RN

legislative council staff no later than December 1, 2002, to: _

1. Establish a specified level of repeated absenteeism or repeated tardiness

that will permit an employer to terminate an employee without being required to pay

~ the cost of any benefits for which the employee may qualify resulting from the base
period applicable to the date of termination, and that will preclude the employee
from receiving benefits without requalifying by working for a specified period and
receiving a specified amount. (Currently, the degree of absenteeism or tardiness that
permits such action varies depending upon the facts of each case.)

2. Specify, in accordance with applicable administrative and judicial
interpretations, what constitutes an “establishment” for purposes of a current
disqualification from receipt of benefits because of a labor dispute in the
establishment in which an employee is or was employed. ’

This bill repeals this requirement. '

p—ted

Late appeals

Currently, if a party in an unemployment insurance determination files an
appeal that is not timely, DWD may schedule a hearing concerning whether the
party’s failure to file the appeal on a timely basis was for a reason that was beyond
the party’s control. This bill provides that if a party files an appeal that is not timely, .
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an appeal tribunal (attorney employed by DWD) must review the reasons given by
the party for not filing a timely appeal and if those reasons, taken as true and
construed most favorably to the party, do not constitute a reason that was beyond the
party’s control, the tribunal may dismiss the appeal without a hearing and issue a
decision finding that the appeal was not filed on a timely basis. If the tribunal finds
that the appeal may have been filed late for a reason that was beyond the party’s
control, the department may schedule a hearing on that issue.

Method of payment of certain court filing fees

Currently, DWD has a lien on the property of each employer for payment of
contributions (taxes), together with any interest, fees, and forfeitures owed. by the
employer. DWD may issue a warrant and record the warrant with the clerk of circuit
court to secure payment of the amounts due. DWD need not pay the filing fee with
each warrant that is recorded, but instead pays semiannually or at another interval
that is agreed to by the clerk of circuit court. This bill provides that DWD need not
pay the filing fee for any satisfaction of a warrant or release or withdrawal of a
warrant at the time it is recorded, but instead may pay the clerk of circuit court
periodically in the same manner that fees for recording of warrants are paid
currently. '

Payment of banking service costs

Currently, the cost of banking services incurred by the unemployment reserve
fund is paid by maintaining compensating balances in the bank accounts that are
used to make daily transactions. This bill provides for the treasurer of the fund to
make estimates, prior to the beginning of each calendar quarter, of the earnings that
the fund could anticipate in that quarter if compensating balances are maintained
to cover service costs and, alternatively, if the moneys that would otherwise be
maintained in bank accounts to cover service costs were instead retained in the
federal unemployment trust account and the banking service costs were paid from
that account. The treasurer is directed to pay banking service costs using the method
that the treasurer.determines will permit the fund to realize the greatest net
earnings in that quarter. . '

Reporting of social security benefit information

Currently, claimants and their employers and retirement systems are required
to report to DWD any information specified by DWD relating to the portion of social
security benefits received by a claimant that is not based upon taxes paid by a
claimant. This bill makes the reporting requirement applicable to all social Security
benefits received.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of Wisconsin, represented in senate and dssembly, do
enact as follows:
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SECTION 1

1 SECTION 1. 20.445 (1) (n) of the statutes, as affected by 2003 Wisconsin Act 33,
2 is amended to read:
3 20.445 (1) (n) Employment assistance and unemployment insurance
4 administration; federal moneys. All federal moneys received, as authorized by the
5 governor under s. 16.54, for the administration of employment assistance and
6 | unemployment Insurance programs of the department, for the performance of the
7 department’s other functions under subch. I of ch. 106 and ch. 108, except moneys
8 appropriated under par. (nc), and to pay the compensation and expenses of appeal
9 tribunals and of employment councils appointed under s. 108.14, to be used for such
10 purposes, except as provided in s. 108.161 (3e), to transfer to the éppropriation
11 account under par. (nb) an amount determined by the treasurer of the unemployment
12 reserve fund not exceeding the lesser of the ainount specified in s. 108.161 (4) (d) or
13 the amounts in the schedule under par. (nb), and to transfer to the appropriation
14 account' under par. (nd) an amount determined by the treasurer of the
15 unemployment reserve fund not exceeding the lesser of the amount specified in s.
16 108.161 (4) (d) or the amounts jn the schedule under par. (nd), and to transfer to the
17 appropriation account under par. (ne) an amount equal to any amount required to
18 pay forb the cost of banking services incurred by the unemployment reserve fund.
19 SECTION 2. 20.445 (1) (ne) of the statutes is created to read:
20 20.445 (1) (ne) Unemployment administration; bank service costs. All moneys
21 transferred from the appropriation account under par. (n) to be used for the Payment
22 of the cost of banking services incurred by the unemployment, reserve fund.
\I 23 SECTION 3. 108.02 (6m) of the statutes is created to read:
}wg%lm 108.02 (6m) CHILD. “Child” means a natural child, adopted child, or stepchild.

o3

P

SECTI(;N 4. 108.02 (12) (b) (intro.) of the statutes is amended to read:
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108.02 (12) (b) (intro.) During the period beginning on January 1, 1996, and

ending on December 31, 1999, and-during the period- : iod-beginning on-Ja 1,2004,

with respect to contribution requirements, and during the period beginning on

January 1, 1996, and ending on April 1, 2000, and-during the peried-beginning on

April 4,2004; with respect to benefit eligibility, par. (a) does not apply to an individual

performing services for an employing unit other than a government unit or nonprofit
'organization in a capacity other than as a logger or trucker, if the employing unit
satisfies the department that:

SECTION 5. 108.02 (12) (bm) (intro.) of the statutes is amended to read:

108.02 (12) (bm) (intré.) During the 4-—ear period beginning on
January 1, 2000, with respect to contribution requirements, and during the period
beginning on April 2, 2000, and—end;ng—en—Ale—&—zOM; with respect to benefit
eligibility, par. (a) does not apply to an individual performing services for an
employing unit other than a government unit or nonprofit organization in a capacity

other than as a logger or trucker, if the employing unit satisfies the department that

- the individual meets 7 or more of the following conditions by contract and in fact

19
20
21
22
23
24

25

{

108.04 (2) (a) 3. The 1ndyd14is seeking suitable work during that week or,
during the 156—-week peno/ d beginning on January 2, 2000 the individual conducts
/reasonable seﬁl,'eh/?;r suitable work durmg that week. The lre/onablé search
1Zequ1red dqmng the period specified in this subdivision must i Ine de 2 actions that
/ constltutfe a reasonable search as prescribed by Ige/of/the department The

depal‘tment shall, by rule, require claimants. te’ conduct a reasonable search for

//

& suitable work dunng the period beginning after the 156—-week period specified in this

b\suhdi\“n&iggigqugl}_gﬂ,‘ by rule, prescribe standards for the search to be cog§jgggg@,,_g/’/

SEG;?ON*&”IOS 04 (2) (a) 3 ’»(;f‘: th«i/stﬁut-esﬂls amenﬁé& to read: ﬁ

i
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SECTION 6

,
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reaéona‘ﬁf eriod during.the current. layaﬁ'/
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SEC?ON 7. 108.04 (11) (cm) of the statutes is amended to read:

108.04 (11) (cm) Any If any person who makes a false statement or

representation in order to obtain benefits in the name of another person, the benefits

received by that person constitute a benefit overpayment. Such person may, by a

determination or decision issued under s. 108.095, be required to repay the amount

of the benefits obtained and be assessed an administrative assesément in an

additional amount equal to not more than 50% of the amount of benefits obtained.
SECTION 8. 108.04 (16) (a) (intro.), (b) and (c) of the statutes are amended to

read:

' 108.04 (16) (a) (intro.) Benefits shall not be reduced under sub. (1) (a), or denied

under sub. (2) (a) or (d) or (8) or s. 108.141 (3g) to any otherwi.ée eligible individual

for any week because the individual is enrolled in a full-time course of vocational

training or basic education which is a prerequisite to such training, provided it is

determined that:
(b) The requalifying employment requirement under subs. (7) and (8) and the
general qualifying requirements under sub- subs. (1) and (2) (a) and (d) do not apply

to an individual as a result of the individual’s enrollment in training or leaving

unsuitable work to enter or continue training in accordance with the plan of any state

:réésonable. This subdivision does not apply to an individual if the department\g .

. determines that the individual was most recently éinployed by an employer that has |

%Dreviouslv recalled the individual )tb‘";’aﬁiob that is substantially in line with the

: individual’s prior ]ob sklll and rate of pay during one or more layoffs and that the

l‘
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SEcCTION 8

under 19 USC 2296 or a plan for training of dislocated workers approved under 29
USC 2822.
(c) Benefits may not be denied to an otherwise eligible individual under par. (a)

who is enrolled in a program under the plan of any state for training under 19 USC

2296 or a plan for training of dislocated workers approved under 29 USC 2822,
notwithstanding the failure of such training to meet any of fhe requirements of par.
(a) 1. to 4.

SECTION 9. 108.04 (17) (a) 1. and 2., (b) 1. and 2.,(c) 1. and 2., (d), (e), (N, (g),
(h), () and (k) (intro.) of the statutes are amended to read:

108.04 (17) (a) 1. Dun'ng the périod between 2 successive academic years or
terms, if the school year employee pérformed such services for an any educational
institution in the first such year or term and if there is reasonable assurance that he
or she will perform such services for an any educational institution in the 2nd such
year or term; or

2. During the period between 2 regular but not successive academic terms,
when an agreement between an employer and a school year employee provides for
such a period, if the school' year employee performed such services for an any
educational institution in the first such term and if there is reasonable assurance
that he or she will perform such services for an any educational institution in the 2nd
such term.

(b) 1. During the period between 2 successive academic years or terms, if the
school year empléyee performed such services for any such -a- government unit,
Indian tribe, or nonprofit organization in the first such year or term and if there is

reasonable assurance that he or she will perform such services for any such -a-
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SECTION 9
government unit, Indian tribe, or nonprofit organization in the 2nd such year or |
term; or

2. During the period Between 2 regular but not succéssive academic terms,
when an agreement between an employer and a school year employee provides for
such a period, if the school year employee performed such services for ‘any such -a
government unit, Indian tribe, or nonprofit organization in the first such term and
if there is reasonable assurance that he or she will perform such services for any such
-a- government unit, Indian tribe, or nonprofit organization in the 2nd such term.

(c) 1. During the period between 2 successive academic years or terms, if the
school year émployee performed such services for an any educational service agency
in the first such year or term and if there is reasonable assurancé that he or she will
perform such services for an any educational service agency in the 2nd such year or
term; or

2. During the period between 2 regular but not successive academic terms,

when an agreement between an employer and a school year employee provides for

. such a period, if the school year employee performed such services for an any

educational seﬁce agency in the first such term and if there is reasonable assurance
that he or she will perform such services for an any educational service agency in the
2nd such term. |

(d) A school year employee of an educational institution who performs services
other than in an instructional, research or principal administrative capacity is
ineligible for benefits based on such services for any week of unemployment which
occurs during a period between 2 successive academic years or terms if the school

year employee performed such services for an any educational institution in the first '



CQOO\'JO)U‘!PPCONH

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

2003 — 2004 Legislature S —11- LR%féi}f;

SECTION 9

such year or terl;l and there is reasonable assurance that he or she will perform such
services for an any educational institution in the 2nd such year or term.

(e) A school year employee of a government unit, Indian tribe, or honproﬁt
organization which provides services to or on behalf of an any educational institution
who performs services other than in an instructional, research or principal
administrative capacity is ineligible for benefits based on such services for any week
of unemployment which occurs during a period between 2 successive academic years
or terms if the school year employee performed such services for any such —a—
government unit or nonprofit organization in the first such year or term and there |
1s reasonable assurance that he or she will perform such services for any such -a-
government unit, Indian tribe, or nonprofit organization in the 2nd such year or
term.

() A school year employee of an educational service agency who performs
services éther than in an instructional, research or prihcipal administrative
capacity, and who provides such services in an educational mstitution or to or on
behalf of an educational institution, is ineligible for benefits based on such services
for any week of unemployment which occurs during a period between 2 successive
acade;nic years or terms if the school year employee performed such services for an

any educational service agency in the first such year or term and there is reasonable

assurance that he or she will perform such services for an any educational service

agency in the 2nd such year or term.

(g) A school year employee of an educational institution who performs services
as described in par. (a) or (d) is ineligible for benefits based on such services for any
week of unemployment which occurs during an established and customary vacation

period or holiday recess if the school year employee performed such services for an
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SECTION 9
any educational institution in the perioqi immediately before the vacation period or
holiday recess, and there is reasonable assurance that he or she will perform the
services described in par. (a) or (d) for an any educational institution in the period
immediately following the vacation period or holiday recess.

(h) A school year employee of a government unit, Indian tribe, or nonprofit
organization which provides services to or on behalf of an educational institution
who performs the services described in par. (b) or (e) is ineligible for benefits based
on such services for any week of unemployment which occurs during an established
and éustomary vacation period or holiday recess if the school year employee
performed such services for any such -a- government unit, Indian tribe, or nonprofit
organization in the period immediately before the vacation period or holiday recess,
and there is reasonable assurance that the school year employee will perform the
services described in par. (b) or (e) for any such -a- govern:mﬁent_ unit, Indian tribe, or
nonprofit organization in the period immediately .following the vacation period or
holiday recess.

(i) A school year employee of an educational service agency who performs the
services described in pér. (c) or (f), and who provides such services in an educational
institution or to or on behalf of an educational institution, is ineligible for benefits
based on such services for any week of unemployment which occurs during an
established and customary vacation period or holiday recess if the school year
employee performed such serviées for an any educational service égency in the period
immediately before the vacation period or holiday recess, and there is reasonable
assurance that the school year employee will perform the services described in par.
(¢) or (f) for an any educational service agency in the period immediately following

the vacation period or holiday recess.
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SECTI_ON 9

(k) (intro.) If benefits are reduced or denied to a school year employee who
performed services other than in an instructional, research or principal
administrative capacity under pars. (d) to (f), and the department later determines

that the school year employee was not offered an opportunity to perform such

services forthe an applicable employer under pars. (d) to (f) in the 2nd academic year
or term, thé department shall recompute the school year employee’s base period
wages under sub. (4) (a) and ss. 108.05 (1) and 108.06 (1) and shall make retroactive
payment of benefits for each week of such reduction or denial if the school year
employee: ‘

SECTION 10. 108.05 (7) (a) 1. of the statutes is amended to read:

108.05 (7) (a) 1. “Pension payment” means a pension, rétirement, annuity, or
other similar payment made to a claimant, based on the previous work of that
claimant, whether or not payable on a periodic baéis, from a governinental or other

retirement system maintained or contributed to by an employer from which that

claimant has base period Wagesmﬁaﬁmﬁem@mdem}e_ﬁ}dm

3 ‘!7"’\!\]& or '; n ahatal
ALV IXORCT O L PArTH POty

SECTION 11. 108.05 (7) (c) of the statutes is amended to read:

108.05 (7) (c) Required benefit reduction. -If Except as provided in par. (cm), if
a claimant actually or constructively receives a pension payment, the department .
shall reduce benefits otherwise payable to the claimant for a week of partial or total
unemployment, but not below zero, if pars. (d) and (e) or if pars. (d) and (f) apply.

SECTION 12. 108.05 (7) (cm) of the statutes is created to read:

108.05 (7) (cm) Payments received uﬁder Social Security Act. If a claimant

receives a pension payment under the federal Social Security Act (42 USC 301 et
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SECTION 12
seq.), the department shall not reduce the benefits otherwise payable to the claimant
resulting from the claimant’s receipt of the portion of the pension payment that is
based upon taxes paid by the claimant.

SECTION 13. 108.05 (7) (d) 1. (intro.) of the statutes is amended to read:

108.05 (7) (d) 1. (intro.) If a pension payment to which par. (c) applies is not paid

on a weekly basis, the department shall allocate and attribute the payment to
specific weeks if:

SECTION 14. 108.05 (7) () (intro.) of the statutes is amended to read:

108.05 (7) (f) Partial or total employee funding. (intro.) If any portion of a
pension payment to which par. (c) applies that is actually or constructively received

by a élaimant under this subsection is funded by the claimant’s contributions, the
department shall cdmpute the benefits payable for a week of partial or total

unemployment as follows:

~ SECTION 1\? 108.09 (4) (c) of the statutes is amended to read:

108.09 (4) (c) Late appeal. If a party files an appeal which is not timely, an

appeal tribunal shall review the appellant’s written reasons for filing the late appeal.
If those reasons, when taken as true and construed most favorably to the appellant,
do not constitute a reason beyqnd theAappeIlant’s control, the appeal tribunal may
dismiss the appeal without a hearing and issue a decision accordingly. Otherwise,

the department may schedule a hearing concerning the issue question of whether the

partys-failure-to-timely file the appeal was filed late for a reason that was beyond

the party’s appellant’s control. The department may also provisionally schedule a

hearing concerning any matter in the determinationr—léaﬁer—he&ﬁng—tesﬁmenﬁ_the
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ﬁﬂding.—&ﬂhebeing appealed. After hearing testimony on the late appeal question,

the appeal tribunal shall issue a decision which makes ultimate findings of fact and

conclusions of law concerning whether the the appellant’s am)eél was filed late for

a reason that was beyond the appellant’s control and which, in accordance with those

findings and conclusions, either dismisses the appeal or determines that the appeal

was filed late for a reason that was bevond the appellant’s control. If the appeal is

not dismissed, the same or another appeal tribunal established by the department

for this purpose, after conducting a hearing, shall then issue a decision under sub.
(3) (b) after-condueting-a hearing concerning any matter in the determination.

SECTION 16. 108.14 (8s) (a) and (b) of the statutes are amended to read:

108.14 (8s) (a) Overpayments of unemployment insurance benefits as
determined under this chapter may be recovered—by offset recouped from
unemployment insurance benefits otherwise payable under the unemployment
insurance law of another state, and overpayments of unemployment insurance
benefits as determined under the unemployment insurance law of that other state
may be reeevered—by offset recouped from unemployment insurance benefits
otherwise payable under this chapter; and

\ (b) Overpayments of unemployment insurance benefits as determined under

applicable federal law, with respect to benefits or allowances for unemployment
provided under a federal program administered by this state under an agreement

with the U.S. secretary of labor, may be recevered by offset recouped from

unemployment insurance benefits otherwise payable under that program, or under
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SECTION 16
the unemployment insurance law of this state or of another state or any such federal
unemployment benefit or allowance program administered by the other state under
an agreement with the U.S. secretary of labor if the other state has in effect a
reciprocal agreement with the U.S. secretary of labor as authorized by 42 USC 503
(g) (2), if the United States agrees, as provided in the reciprocal agreement with this
state entered into under 42 USC 503 (g) (2), that overpayments of unemployment
insurance benefits as determined under this chapter, and overpayments as
determined under the unemployment insurance law of another state which has in
effect a reciprocal agreement with the U.S. secretary of labor as authorized by 42
USC 503 (g) (2), may be recovered-by-offset recouped from benefits or allowances for
unemployment otherwise payable under a federal program administered by this
state or the other state under an agreement with the U.S. secretary of labor.

SECTI—(;I‘:ZZ 108.16 (12) of the statutes is created to read:

108.16 (12) The fund’s treasurer shall estimate at the end of each calendar |
quarter the earnings rate payable on the fund’s bank balances and the earnings rate
payable by the federal unemployment account under title XII of the Social Security
Act'(42 USC 1321 to 1324) for the following quarter. Based on these estimates, the
treasurer shall pay for the cost of banking services incurred by the fund in the
following quarter either by maintaining compensating bank balances or by payment
for the services from the appropriation under s. 20.445 (1) (ne), whichever payment
method is estimated to yield the highest net earnings for the fund.

SECTION 18. 108.161 (4) (c) of the statutes, as affected by 2003 Wisconsin Act
33, is amended to read:

108.161 (4) (c) Specifying that the appropriated amounts are available for

obligation solely within the 2 years beginning on the appropriation law’s date of
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SECTION 18

- enactment. This paragraph does not apply to the apprepriation appropriations

under s. 20.445 (1) (nd) and (ne).
SECTION 19. 108.22 (2) (b) of the statutes is amended to read:
108.22 (2) (b) The clerk of circuit court shall accept, file and enter the each

warrant under par. (a) and each satisfaction. release, or withdrawal under subs. (5),

(6). and (8m) in the judgment and lien docket without prepayment of any fee, but the
clerk of circuit court shall submit a statement of the proper fee semiannually to the
department covering the periods from J. anuary 1 to June 30 and July 1 to December
31 unless a different billing period is agreed to between the clerk of circuit court and |
the department. The fees shall then be paid by theAdepartmeni.:, but the fees provided
by s. 814.61 (5) for entering the warrants shall be adde_d to the amount of the warrant
and collected from the employing unit when satisfaction or release is presented for
entry.
SECTION 20. 108.22 (8) (b) of the statutes is amended to read:

108.22 (8) (b) To recover any overpayment which is not o ermse repaid or
O cowy ags’es*fmmﬁ‘ onder ¢, 1pg, eLu)(Em) o

- recovery of which has not been waived, Fhe department may-offset recoupwhe amount

of the overpayment against from benefits the individual would otherwise be eligible

to receive, or file a warrant against the liable individual in the same manner as is

- provided in this section for collecting delinquent payments from employers, or both,

but only to the extent of recovering the actual amount of the overpayment and any
costs and disbursements, without interest.

SECTION 21. 108.225 (1) (d) of the statutes is repealed.

SECTION 22. 108.225 (15) of the statutes is amended to read:

108.225 (15) DURATION OF LEVY. A levy is effective from the date on which the

levy is first served on the 3rd party until the liability out of which the levy arose is
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/,a—»‘» 108225 (1e) (1uleo.) (except 108.225  (16) (+He)) | Sporion 22

- (s Yemumbe"ed 162.228 (16 ) (a)(i'vites . ).
1 satisfied, or untﬂ\ the levy is released e»r—uﬂt}l—ene—year—ﬁcem—ﬁhe—date-ef_sepgee h

2 whichever occurs
S niw H.

: % z
SECTION 23. 108.225 (16) (a) of the. statutes 15}%’1;121}(}&@}? I:Qa}(di) $oany (76)(a V7. 2

i 108.225 (16) (a)yA subsistence allowance Oﬁﬁ%—eﬁﬂ&&debmiiwi}spesa-ble
5 | earnings-then-due-and-ewing equal to the amount that the debtor could claim as

6 exempt under s. 812.34 (2) if th? amount owed were sub]ect to garmshment, but
. 7"“ £ ¥ e 16V p/\:)\/v f“'(; yV‘) L , ‘7( Z/} /ﬁ?)z"'”‘
6 ) without respect t"" fHé exception specified in s. 812.34 (1)lor any adjustment )

.8 permltted under s. 812.38 (2);

TR TS

A

; STQT: yestsle S Mg
14 SECTION 25. 2001 Wisconsin Act 35, section 72 (2) (a) 2. and 3. are repealed.
15 SECTION 26. Nonstatutory provisions.
16 | (1) Notwithstanding the treaﬁnent of sections 20.445 (1) (n) and (ne), 108.16
17 - (12) and 108.161 (4) (c) of the statutes by this act, the treasurer of the unemployment
18 reserve fund may transfer moneys from the appropriation account under section
19 20.445 (1) (n) of the statutes, as affected by this act, to the appropriation account
20 | under section 20.445 (1) (ne) of the statutes, as created by this act, and may
21 thereafter pay any banking service costé incurred by fhe fund that are outstanding
22 on the effective date of this subsection from the appropriation under section 20.445
23 (1) (ne) of the statutes, as created by tlﬁs act, if the treasurer determines that the
24 fund would realize highef net earnings by taking such action.

25 ~ SEcTION 27. Initial applicability.
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(1) The treatmenit of sections 20.445 (1) (n) and (ne), 108.16 (12) and 108.161

(4) (c) of the statutes first applies with respect to the first calendar quarter beginning

date ofth1msectmn W 6# %(7&4“ fo & OV[z}/é«)? a\. \

[treatment)of section 108.04 (2) (a) 3. of the statutes/lﬁrst @5@ with OS '

respect to determmatlons issued under section 108.09 of the statutes on the eﬁ'ectlve fé}; )
SofUes

after the effective

(2) The

date of this subsectlon.

(3) The treatment of section 108.04 (16) (a) (intro.), (b), and (c) of the statutes
first applies with respect to weeks of unemployment beginning on the effective date -
of this subsection.

(4) The treatment of section 108.09 (4) (c) of the statutes first applies with
respect to determinations issued undef sections 108.09, 108.095, and 108.10 of the
statutes on December 29, 2003. 108,04 (1) ( &q )) 2

(5) The treatment of sectiondy108.14 (8s) (a) and (b) and 108.22 (8) (b).{of the

statutes first applies with respect to determinations issued under section 108.09 of

the statutes on the effective date of this subsection. '
= _

21

22

23

24

(6) The treatment of section 108.22 (2) (b) of the statutes first applies with

respect to satlsfactlons releases, and withdrawals of warrants issued on the effedtive

date of thls subsectlon 2) wA(GM ) e) ‘Q
(%) e,

/0% (e . h o) le )y
(7) The trea‘tmgc%l% 225 (1) (d) (15), (163(9/-&14@6111) of the

statutes first applies with respect to levies issued on the effective date of thig $Fehap

subsection.

publication, except as follows:

(END)
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This bill«iéqui-res that 4 claimant, coﬁ&acﬁ; a reasonable search for suitable work oua“ﬂ%

n nt-earns-pe-wages for which the claimemt ¢
“ ‘ The bill also provides that the requirement does not apply to an

Wi" individual if DWD determines that the individual is currently laid off from work with

o2 an employer but there is a reasonable expectation of reemployment of the individual

by that employer.

INS 4A:

Treatment of limited liability coin’pdnies

Currently, limited liability companies are generally covered under the
unemployment insurance system. Current law does not expressly treat the issue of
whether members of a limited liability company are considered to be employees of
the company and therefore whether they are eligible to receive benefits. Currently,

a corporation may, under certain conditions, elect to exclude its principal officers
from unemployment insurance coverage, with the result that the corporation pays
no contributions (taxes) based on their services and the officers are not eligible to
receive benefits. Currently, if a business has one owner or if a business is organized
as a partnership, the owner or partners pay no contributions (taxes) based on their
services and they are not eligible to receive benefits. .

This bill provides that a limited liability company shall be treated as a
corporation for unemployment insurance purposes, including payment of
contributions (taxes) and eligibility of its members for benefits if it is so treated for
federal unemployment tax purposes, beginning with the date it applies to DWD to
be so treated or the date that it becomes so treated by the federal internal revenue
service, whichever is later. If a limited liability company does not apply to DWD to
Pe treated as a corporation for unemployment insurance purposes or theCorporation—<-
is not so treated for federal unemployment tax purposes, the company is treated as =~
a partnership if it has more than one member or as a sole proprietorship (business
owned by one individual) if it has only one member, except that, under the bill, DWD
may in the interests of justice or to prevent fraud upon the unemployment insurance
program determine a member of a limited liability company to be an employee of the
company. In this case, the services performed by the member are subject to
contributions (taxes) and the member potentially qualifies to receive benefits.

INS 4B: -
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Partial successorship

Currently, if at least 25 @ of a business is transferred from one employer to
another employer and the transferee requests DWD to treat it as a successor to the
transferor for purposes of unemployment insurance experience, including
contribution and benefit liability, DWD must treat the transferee as a successor
instead of treating it as a new employer, under certain conditions. However, a
transferee may not request that it be treated as a successor to a transferor unless
1008 of the business is transferred to a single transferee. In addition,
DWD must freat a transferee as a successor, under certain conditions, if 1004 of the
transferor’ds business is transferred to the transferee @F)if the transferor’s
unemployment insurance account is overdrawn on the date of the transfer. This hill
deletes the restriction that precludes a transferee from requesting that it be treated
as a syccessor unless 100% of the €ran e’sibusiness is fransferred to a single

f must treat a transferee as a successor
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INS 6-24:
/
SECTION 1. 108.02 (12) (a) of the statutes is amended to read:
108.02 (12) (a) “Employee” means any individual who is or has been performing

services for an employing unit, in an employment, whether or not the individual is

paid directly by such employing unit; except as provided in par. (b), (bm), (c) ex, (d),

/ v/
(dm) or (dn) .

History: 1971 c. 53; 1971 c. 213 5. 5; 1973 c. 247; 1975 c. 223, 343; 1975 ¢. 373 5. 40; 1977 c. 29,133;1979 c. 52,221; 1981 c. 36, 353; 1983 a. 8 s, 4 to 12, 54; 1983 a.
168; 1983 a, 189 ss. 158 to 161, 329 (25), (28); 1983 a. 384,477, 538; 1985 a. 17,29, 332; 1987 a. 38 ss. 6 to 22, 134; 1987 a. 255; 1989 a. 31; 1989 a. 56 ss. 151, 259; 1989
a.77,303; 1991 a. 89; 1993 a. 112, 213,373, 492; 1995 a. 27 ss. 3777, 9130 (4); 1995 a. 118, 225; 1997 a. 3, 27, 39; 1999 a. 15, 82, 83; 2001 a. 35,103, 105,

INS 7-16:

v’
SECTION 2. 108.02 (15) (L) of the statutes is amended to read:

108.02 (15) (L) “Employment” includes an individual’s service for an employer

organized as a corporation or a limited liability company that is treated as a
corporation under this chapter in which the individual is a principal officer and has
a direct or indirect ownership interest, except as provided in s. 108.025.

History: 1971 c. 53; 1971 ¢. 213 5. 5; 1973 c. 247; 1975 c. 223, 343; 1975 c. 373 5. 40; 1977 c. 29, 133;1979 c. 52, 221; 1981 c. 36,353; 1983 a. 8 ss. 4 to 12, 54; 1983 a.
168; 1983 a, 189 ss. 158 to 161, 329 (25), (28); 1983 3'53){277’ 538; 1985 a. 17, 29, 332; 1987 a. 38 ss. 6 t0 22, 134; 1987 a, 255; 1989 a. 31; 1989 a. 56 ss. 151, 259; 1989
a.77,303; 1991 a. 89; 1993 a. 112, 213, 373, 492; 19953, 27 ss. 3777, 9130 (4); 1995 a. 118, 225; 1997 a. 3, 27, 39; 1999 a. 15, 82, 83; 2001 a. 35, 103, 105.

SEcTION 3. 108.02 (15m) (a) and (b) of the stafutes are amended to read:

108.02 (15m) (a) A corporation or a limited liability company that is treated
asa oration under this chapter in which 50% or more of the ownership interest,
however designated or evidenced, is or during a claimant’s employment was owned
or controlled, directly or indirectly, by the claimant or by the claimant’s spouse or
child, or by the claimant’s parent if the claimant is under the age of 18, or by a

combination of 2 or more of them; or

History: 1971 c. 53; 1971 ¢. 213s. 5; 1973 c. 247; 1975 c. 223, 343; 1975 c. 373 5. 401977 c. 29,133; 1979 c. 52, 221; 1981 c. 36, 353; 1983 a. 8 s5. 4 to 12,54;1983 a.
168; 1983 a. 189 ss. 158 to 161, 329 (25), (28); 1983 a. 384,477, 538; 1985 a. 17,29, 332; 1987 a. 38 ss. 6 to 22, 134; 1987 a, 255; 1989 a, 31; 1989 a. 56 ss. 151, 259; 1989
a.77,303; 1991 a. 89; 1993 a. 112, 213,373, 492; 1995 a. 27 ss. 3777, 9130 (4); 1995 a. 118, 225; 1997 a. 3, 27, 39; 1999 a. 15, 82, 83; 2001 a, 35, 103, 105.
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(b) Except where par. (a) applies, a corporation or a_limited liability company
that is treated as a corporation under this chapter in which 25% or more of ownership

interest, however designated or evidenced, is or during a claimant’s employment was

owned or controlled, directly or indirectly, by the claimant.

History: 1971 c. §3; 1971 ¢. 213. 5; 1973 c. 247; 1975 ¢, 223, 343; 1975 ¢. 373 s. 40; 1977 c. 29, 133; 1979 c. 52,221; 1981 c. 36,353; 1983 a. 8 55. 4 to 12, 54; 1983 a,
168; 1983 a. 189 ss. 158 to 161, 329 (25), (28); 1983 a. 384, y3/'538; 1985 a, 17, 29, 332; 1987 a. 38 s5. 6 to 22,134; 1987 a. 255; 1989 a. 31; 1989 a. 56 ss. 151, 259; 1989
a.77,303; 1991 a. 89; 1993 a. 112, 213, 373, 492; 1995 a. 53777, 9130 (4); 1995 a. 118, 225; 1997 a. 3, 27, 39; 1999 a. 15, 82, 83; 2001 a. 35, 103, 105.

SECTION 4. 108.02 (20r) of the statutes is created to read: y

108.02 (20r) PARTNERSHIP. “Partnership” has the meaning given in s. 178.03.

SECTION 5. 108.02 (12) (dm) and (dn) of the statutes are created to read:
v’
108.02 (12) (dm) Paragraph (a) does not apply to an individual who owns a

business that operates as a sole proprietorship.

US"‘W“ (dn) Paragraph (a) Hoes not apply to a partnerin a business that operates as a

partnership.

= . — — ‘
SECTION 6. 108.025 (title) and (1) of the statutes are amended to read:

108.025 (title) Coverage of certain corporate officers and limited

liability company members. Je

mO ",
History: 1991 a. 89, SC(—-;("V\ i (;} S
(1) In this section, “principal officer” means ar@g‘ éé
(a) An individual named as a principal officer in the a corporation’s most recent
annual report or, if that information is not current, an individual holding an office
described in the corporation’s most recent annual report as a principal officer:; or

History: 1991 a. 89.

SECTION 7. 108.025 (l)v?b) of the statutes is created to read:
108.025 (1) (b) An individual named as a member of a limited liability company
- that is treated as a corporation under this chapter in the records of the company
required to be kept under s. ‘1}33.6405 as of the date of an elecigon under this section.

SECTION 8. 108.025 (2) and (6) of the statutes are amended to read:



History: 1991 a. 89.

History: 1991 a, 89, v/
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108.025 (2) If an employer’b?mrglno annual payroll for the calendar year
preceding an electlon or «ah-%enployer-h-avmgAan annual payroll of less than the

»loger
amount spec1ﬁed in s. 108 18 (9) which establishes separate solvency contribution 6‘{"‘? o

’)‘-MW ha$
rates for the calendar year preceding an election files a Totice o election, in the —

’

manner prescribed by the department, to exclude the service of all of its prihcipal

officers who have a direct or indirect substantial ownership interest in

corporation QI; limited liability company
(gggg@gﬁ employment does not include the service of those officers.

A

(6) A principal officer has a direct or indirect substantial ownership interest

in a corporation or limited liability com hat i ration under
this section if 25% or more of the ownership interest, however designated or

evidenced, in the corporation/is owned or controlled, directly or indirectly, by the

officer. m"zd lm’ol\;"i'y cdm‘u\r\y

SECTION 9. 108.04 (1) (gm) 1., 2., 3. and 4. (intro.) of the statutes are amended
to read: |

108.04 (1) (gm) 1. Dissolution of the family corpoi'ation, due to economic
inviability, under ch. 180 or the analogous applicable laws of the jurisdiction in which

the corporation is incorporated or organized:

History: 1971 c. 40,42, 53, 211; 1973 c. 247; 1975 c. 24, 343; 1977 c. 127, 133, 286, 418; 1979 c. 52, 176; 1981 c. 28, 36, 315 391; 1983 a. 8, 27, 99, 168; 1983 a. 189
s.329 (28); 1983 a, 337, 384, 468 538 1985 a. 17 29, 40; 1987 a. 38 ss. 23t059 107 136 1987 a. 255, 287 403 1989 a. 77; 1991 . 89 1993 a. 112 122, 373 492; 1995
a. 118,417, 448; 1997 a. 35, 39; 1999 a, 9,15, 83; 2001 a. 35.

Flhng for-corperate of a petition in bankruptcy by the family corporation;

History: 1971 c. 40, 42, 53, 211; 1973 c. 247; 1975 c. 24, 343; 1977 c. 127, 133, 286, 418; 1979 c. 52, 176; 1981 c. 28, 36, 315, 391; 1983 a, 8, 27, 99, 168; 1983 a, 189
5. 329 (28); 1983 a, 337, 384 468 538 1985 a. 17 29, 40; 1987 2. 38 ss. 23t059 107 136 1987 . 255, 287, 403 1989 a, 7, 1991 a. 89 1993 a. 112, 122, 373 492; 1995
a, 118,417, 448; 1997 a. 35,39; 1999&9 15, 83; 2001 a. 35.

3. Filing fer—-pefsenal of a petition in bankruptcy by all owners who are
personally liable for any of the debts of the family corporation; or

History: 1971 c. 40, 42, 53, 211; 1973 c. 247, 1975 c. 24, 343; 1977 c. 127, 133, 286, 418; 1979 c. 52, 176; 1981 c. 28, 36, 315, 391; 1983 a. 8, 27, 99, 168; 1983 a, 189
s. 329 (28); 1983 a. 337, 384 468 538 1985 a. 17 29, 40; 1987 a. 38 5. 23(059 107 136; 1987 a, 255,287, 403; 1989 a, UA 1991 a. 89 1993 a. 112 122 373 492; 1995
a. 118,417, 448, 1997a.35 39 1999 a. 9,15, 83; 2001 a. 35.
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108.04 (1) (gm) 4. (intro.) Disposition of a total of 75% or more of the assets of

the family corporation using one or more of the following methods:
History: 1971 c. 40, 42, 53, 211; 1973 c. 247; 1975 c. 24, 343; 1977 c. 127, 133, 286, 418; 1979 c. 52, 176; 1981 c. 28, 36, 315, 391; 1983 a. 8, 27, 99, 168; 1983 a. 189

5.329 (28); 1983 a, 337, 384, 468, 538; 1985 a. 17, 29, 40; 1987 a. 38{38,23 to 59, 107, 136; 1987 a. 255, 287, 403; 1989 a. 77; 1991 a. 89; 1993 a. 112, 122, 373, 492; 1995

a. 118,417, 448; 1997 a. 35, 39; 1999 a. 9, 15, 83; 2001 a. 35.
' SEcTION 10. 108.04 (2) (a) 3. of the statutes is renumbered 108.04 (2) (a) 3.

(intro.) and amended to read:
108.04 (2) (a) 3. (intro.) The individual is-seekingsuitable-work-during that
e ox_during the 156 K poried beringi 1 2_2000_the individual

conducts a reasonable search for suitable work during that week. The reasenable
search required during the peried-speeified-in-this-subdivisien for suitable work must

include 2 actions that constitute a reasonable search as prescribed by rule of the

department. The—department—shall,-byrule; require—claimants to—conduect—a

is subdivision does not apply to an individual

if the department determines that the individual is currently laid off from
employment with an employer but there is a reasonable expectation of
reemployment of the individual by that employer. In determining whether the

individual h reasonable expectation of reempl en an _emplover, the

department shall request the employer to verify the individual’s empl ent statu,
and shall also consider other factors, including:

History: 1971 c. 40, 42, 53, 211; 1973 c. 247; 1975 c. 24, 343; 1977 c. 127, 133, 286, 418; 1979 c. 52, 176; 1981 c. 28, 36, 315, 391; 1983 a. 8, 27, 99, 168; 1983 a. 189
s.329 (28); 1983 a, 337, 384, 468, 538; 1985 a, 17, 29, 40; 1987 a. S%ﬁo 59,107, 136; 1987 a. 255, 287, 403; 1989 a. 77; 1991 a. 89; 1993 a, 112, 122, 373, 492; 1995
a. 118,417, 448; 1997 a. 35, 39; 1999 a. 9, 15, 83; 2001 a. 35.

SECTION 11. 108.04 (2) (a) 3. a. to c. of the statutes are created to read:
108.04 (2) (a) 3. a. The history of layoffs and reemployments by the employer;
b. Any information that the employer furnished to the individual or the

department concerning the individual’s anticipated reemployment date; and
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c. Whether the individual has recall rights with the employer under the terms

of any applicable collective bargaining agreement. v

INS 8-6:
v
SEcTION 12. 108.04 (7) (r) of the statutes is amended to read:

108.04 (7) (r) Paragraph (a) does not apply if the department determines that
the employee owns or controls, directly or indirectly, an ownership interest, however |
designated or evidenced, in a family corporation and the employee’s employment was
terminated by the employer because of an involuntary cessation of the business of
the corporation under one or more of the conditions specified in sub. (1) (gm). In this
paragraph, “family corporation” has the meaning given in s. 108.02 (15m) and also
includes a corporation or a limited liability company that is treated as a corporation
under this chapter in which 50% or more of the ownership interest is or was ownedv
or controlled, directly or indirectly, by one or more brothers or sisters of a claimant,

or by a combination of one or more brothers o&%ﬂ;ers and one or more of the persons

. . Yemove |
specified in s. 108.02 (15m) (a). S Coing
History: 1971 c. 40, 42, 53, 211; 1973 c. 247; 1975 c. 24,343; 1977 c. 127, 133, 286, 418; 1979 ¢. 52, 176; 1981 c. 28, 36, 315, 391; 1983 a. 8,27, 99, 168; 1983 a. 189

5.329 (28); 1983 a, 337, 384, 468, 538; 1985 a. 17, 29, 40; 1987 a. 38 s5. 23 to 59, 107, 136; 1987 a. 255, 287, 403; 1989 a. 77; 1991 a. 89; 1993 a, 112, 122, 373, 492; 1995
a. 118,417, 448; 1997 a. 35, 39; 1999 a. 9, 15, 83; 2001 a. 35.

INS 14-13:

SECTION 13. 108.068 of the statutes is created to read:
108.068 Treatment of limited liability companies and members. 1)
X; Subject to subs. (3) to (ﬁzhlepartment shall treat a limited liability company as
a partnership under this chapter unless the company elects to be treated as a

corporation for contribution and benefit purposes and files proof with the
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department that the company has applied to the fedéral internal revenue service to
be treated as a corporation for federal unemployment tax purposes and the internal
revenue service has agreed to treat the company as a corporation for such purposes.

(2) Subject to subs. (8) to ((b limited liability company that elects to be treated
as a corporation under this chapter may file an election to again be treated as a
partnership for contribution and benefit purposes and the department shall

thereafter treat the company as a partnership for contribution and benefit purposes

if the company files proof with the department that the company has applied to the

federal internal revenue service to be treated as a partnership for federal
unemployment tax purposes and the internal revenue service has agreed td treat the
company as a partnership for such purposes.

(3) The department shall treat a limited liability company that files a valid
election under sub. (1/) or (2§in accordance with that election beginning on the same
date that the federal internal revenue service treats the company in accordance with

that election for federal unemployment tax purposes, or on the date that the company

v v’
files a valid election under sub. (1) or (2), whichever is later. v
p _ ;

(4) Subject to subs. (1{, (3)/,.\and (7‘)/, a limited liability company that is treated
as a corporation for federal unemployment tax purposes shall be treated as a
corporation under this chapter, and each member of the linﬁted liability company
shall be treated as a corporate officer for contribution and benefit purposes.

(5) Subject tow‘%{) a limited liability company with at least 2
members that is not treated as a corporation for federal unemployment tax purposes

shall be treated as a partnership under this chapter, and the members of the limited

liability company shall be treated for contribution and benefit purposes as partners
of that partnership.

v/
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b/

(6) Subject to v@? x7), a limited liability company with a single
member that is not treated as a corporation for federal unemployment tax purposes
shall be treated as a sole proprietorship under this chapter, and the member shall
be treated as a sole proprietor for contribution and benefit purposes. v

(7) The department may, in the interests of Justice or to prevent fraud upon the

unemployment insurance program, determine that a member of a limited liability

company is an employee of that company.

INS 16-12: _ /
SECTION 14. 108.16 (3) (a) of the statutes is amended to i'ead:

108.16 (3) (a) Any overpayment for which the claimant’s liability to reimburse

. v’

the fund is established under s. 108.22 (8) or essmen ers. 108.04 (11) (cm
e

for which a final determination has been issued under s. 108.09 upon receipt of

certification by the department that reasonable efforts have been made to recover the

overpayment or the amount of the assessment and that it the amount due is

uncollectible.

History: 1971 c. §3; 1973 c. 247; 1975 ¢. 343; 1977 c. 133; 1979 ¢. 52; 1979 ¢. 110 5. 60 (13); 1981 c. 36; 1983 a. 8, 99, 368; 1985 a. 17 ss. 39 to 56, 66; 1985 a. 29; 1987
2. 27; 1987 a. 38 55. 107 to 111, 134; 1987 a. 255; 1989 a. 56 5. 239; 1989 a, 77,359; 1991 a. 89, 221;1993 a. 112, 373, 490, 492; 1995 a. 118, 225; 1997 a, 39; 1999 a, 15, 83;

- SECTION 15. 108.16 (6m) (e) of the statutes is amended to read: -
108.16 (6m) (e) Any overpayment of benefits or assessment, that is written off
under sub. (3), unless except, in the case of an overpayment, if it is chargeable to an
employer’s account under s 108.04 (13). |

History: 1971 c. 53; 1973 c. 247; 1975 c. 343; 1977 c. 133; 1979 ¢. 52; 1979 ¢, 110 5. 60 (13); 1981 . 36; 1983 a. 8, 99, 368; 1985 a. 17 s5. 39 to 56, 66; 1985 a. 29;1987
a, 27, 1987 a. 38 55. 107 to 111, 134; 1987 a. 255; 1989 a. 56 5. 259; 1989 a, 77, 359; 1991 a. 89, 221; 1993 a. 112, 373, 490, 492; 1995 a, 118,225; 1997 a. 39; 1999 a. 15, 83;

2001 a, 35.
SECTION 16. 108.16 (8) (b) (intro.) of the statutes is amended to read:
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108.16 (8) (b) (intro.) If the business of any employer is transferred to-a-single
transferee, the transferee is deemed a successor for purposes of this chapter if the

department determines that all of the following conditions have been satisfied:

History: 1971 c. 53; 1973 c. 247; 1975 ¢, 343; 1977 c. 133; 1979 c. 52; 1979 ¢. 110 5. 60 (13); 1981 c. 36; 1983 a. 8, 99, 368; 1985 a. 17 ss. 39 to 56, 66; 1985 a. 29; 1987
a 27, 19857 a.38 85,107 to 111, 134; 1987 a. 255; 1989 a. 56 5. 259; 1989 a. 77, 359; 1991 a. 89, 221: 1993 a, 112,373,490, 492; 1995 a. 118, 225; 1997 a. 39; 1999 a. 15, 83;
. 2001 a. 35.

INS 17-21:
V'

SECTION 17. 108.16 (8) (b) 2. of the statutes is amended to read:
108.16 (8) (b) 2. The transfer included 100% at least 25% of the transferor’s

total business en as measured by comparing th 11 rien ignable to the
the portion of the business transferred with the transferor’s total payroll exp erience
for the last 4 completed quarters immedigtelz preceding the date of the transfer.

Hlst_ory: 1971 c. 53; 1973 c. 247; 1975 c. 343; 1977 c. 133; 1979 c. 52; 1979 c. 110 5. 60 (13); 1981 c. 36; 1983 a. 8, 99, 368; 1985 a. 17 ss. 39 to 56, 66; 1985 a. 29; 1987
2. 27; 1987 a. 38 85. 107 to 111, 134; 1987 a, 255; 1989 a. 56 5, 259; 1989 a, 77, 359; 1991 a, 89,221; 1993 a. 112, 373, 490, 492; 1995 a. 118, 225; 1997 a. 39; 1999 a. 15, 83;

S | SECTION 18. 108.16 (8) (c) 4. of the statutes is repealed.
SEcTION 19. 108.16 l(/8') (e) 4. of the statutes is repealed.
SEcTION 20. 108.16{8) (f) of the statutes is amended to read:
1A08.16 (8) (® The Successor shall take over and continue the transferor’s

account, including its positive or negative balance and all other aspects of its

experience under this chapter—If-the-transfor-ineluded loss—than 100% of the

transferer’s-experience-to-the sueecesser in proportion to the payroll assignable to the
transferred business and the liability of the successor shall be proportioned to the
extent of the transferred business. The transferor-and the successor shall be jointly

and severally liable for any amounts owed ‘by the transferor to the fund and to the
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administrative account at the time of the transfer, but a successor under par. (c) is

not liable for the debts of the transferor except in the case of fraud or malfeasance.

History: 1971 c. 53; 1973 c. 247; 1975 c. 343; 1977 c. 133; 1979 c. 52; 1979 . 110 5. 60 (13); 1981 c. 36; 1983 a. 8, 99, 368; 1985 a. 17 ss. 39 to 56, 66; 1985 a. 29; 1987

a. 27, 1987 a. 38 s5. 107 to 111, 134; 1987 a. 255; 1989 a. 56 5. 259; 1989 a. 77, 359; 1991 a. 89, 221; 1993 a. 112, 373,490, 492; 1995 a. 118, 225; 1997 a. 39; 1999 a. 15, 83;
2001 a. 35.

INS 17-21: /

SEcTION 21. 108.225 (1) (b) of the statutes is amended to read:

108.225 (1) (b) “Debt” means a delinquent contribution or repayment of a
benefit overpayment, an assessment under s. 108,04 ( llzshﬂtm, Zr any liability of a 3rd <
party for failure to surrender to the department property or rights to property subject

to levy after proceedings under sub. (4) (b) and s. 108.10 to determine that liability.

History: .1989 a. 77; 1997 a. 187, 283; 2001 a. 35, 109.

INS 18-8:
/

SECTION 22. 108.225 (16) (b) of the sfatutes is renumbered 108.225 (16) (a) 2.

SEcTION 23. 108.225 ( 16 (bm) of the statutes is created to read:

108.225 (16) (bm) No exemptions from levy apply under this subsec‘t{on if a
final determination has been issued under s. 108.0§ or a judgment has been entered
under s. 108.24 ({) in which the debtor has been found guilty of making a false
statement or representation to obtain benefits and the benefits and any assessment
under s. 108.04 (11) (cm/) have not been reimbursed or paid at the time that the 1:3/vy

is issued, unless the fund’s treasurer has written off the debt under s. 108.16 (3) (a).
' v

SECTION 24. 108.225 (16) (c) of the statutes is renumbered 108.225 (16) (a) 3.

and amended to read:

108.225 (16) (a) 3. In the case of earnings for a period other than a week, a

subsistence allowance computed so that it is equivalent to that provided in par—(b)
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S

subd. 2. using a multiple of the federal minimum hourly wage prescribed} by rule of

the department.

v/

History: 1989 a. 77; 1997 a. 187, 283; 2001 a. 35, 109. .
ECTION 25. 108.225 (16) (cm) of the statutes is created to read:

108.225 (16) (cm)

w“ww
o
INS 19-15:  v** ~
) s o« v [ /VON
4D The treatment of section 108.16 (8) (b) (intro.) and 2.,(c) 4., (e) 4., and () of mfrf
APP

the statutes first applies with respect to partial transfers of businesses occurring

after December 31, 2003, and to transfers of businesses of which the department of
A {€eoNLS ot L
workforce development’\after January 31, 2004.

o,
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DRAFTER’S NOTE LRB-3121/P5dn
FROM THE JTK..:|.:
LEGISLATIVE REFERENCE BUREAU

October 18, 2003

YW®

1. This draft includes the latest version of all items that I have as of the above date
except the EnAbles Funding proposal and the revigion to the Approved Training item.
I am continuing to work on these two items together with other work, but I thought it
would be most expeditious to get out this draff now so you can begin your review

because there is much new material in this draft and there is a possibility I could get
interrupted before I an able to finish the last(2)items.

Tom Smith:

«“—

2. Concerning the collection of administrative assessments under s. 108.04 (11) (cm),
which I addressed in my drafter’s note to the /P1 version of this draft, upon her
reflection, I think it is necessary to amend ss. 108.22 (8) (b) and 108.225 (1) (b); stats.
to account for collection of administrative assessments as well as benefit
overpayments. This draft therefore accomplishes that. '

3. Concerning the treatment of s. 108.04 (1) (g), stats., relating to benefit reduction
resulting from employment by a family business, the draft does not treat s. 108.04 (1)
(g) 2. and 3., stats,relating to corporations, to treat limited liability companies in the
same manner as corporations because s. 108.04 (1) (g) 1L., statsalready deals with
limited liability companies. This, however, raises an issue as to W%ether s. 108.04 (1)
(g) 2. and 3., statsaneed to be treated to exclude limited liability companies that are

treated as corporafions. Please let me know if you still think that anything further
needs to be treated with respect to this item.

xte » S Poce
4. In proposed s. 108.04 (2) (a) 8. a., concerning the exceptiﬁ/to the requirement to
search for suitable work, if you mean to consider the history of layoffs and
reemployments of the individual by the employer, the draft needs to be changed.

5. Concerning proposed s. 108.068, relating to treatment of limited liability companies,
this draft provides that a company that wishes to be treated as a corporation for
contribution and benefit purposes must supply proof not only that it has applied to the
internal revenue service to be so treated but that the internal revenue gervice has
‘agreed to so treat the company. The draft also provides that a limited liability company
that elects to be treated as a corporation for contribution and benefit purposes may
thereafter reelect to be treated as a partnership for those purposes if it files with the
department proof that that internal revenue service has agreed to treat the company

N
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Hhat

as a partnership for federal unemployment tax purpgses. Also, in accordance with our
phone conversation of October 14, the draft provides/an election begins on the effective
date of a corresponding election with the internal revenue service unless the company
files an election with the department after the effective date of the federal treatment,
in which case the state treatment begins on the date that the company files a valid
election with the department. Please let me know if any of these provisions is
inconsistent with your intent.

6. With respect to proposed s. 108.068 and related provisions (treatment of limited
liability companies), no initial applicability provision is included in this draft, Please
let me know if you determine that there is a need to include one. o2

7. Concerning the treatment of s. 108.225 (16) (a), stats., relating to emption of wages
from levies, this draft removes the exemption provided in s. .34 (2) (b) 2., stats.,
which exempts all of a debtor’s earnings if the debtor receives, recently receivedj\or is
eligible to receive need-based public assistance. The draft also provides in proposed
s. 108.225 (16) (bm) that no exemptions to a levy apply if the there has been an
adjudication of fraud against the debtor, unless the fund’s treasurer has written off the
debt at the time that the levy is issued. [See also the treatment of s. 108,16 (3) (a) and
(6m) (e), statsfwhich fills in a gap in the law by authorizing writeoffs of uncollectible
assessments.] "With these changes, I think the draft conforms to your intent. As I
mentioned earlier, if you would like, we can build all of the operative language into s.
108.225, stats., without the use of any crosélieferences. If we do this, you should decide
whether the d¢finitions in s. 812.30, sta Should continue to apply. .
: J

Jeffery T. Kuesel
Managing Attorney
Phone: (608) 266-6778

L
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LEGISLATIVE REFERENCE BUREAU '

October 21, 2003

Tom Smith:

1. This draft includes the latest version of all items that I have as of the above date
except the EnAbles Funding proposal and the revision to the Approved Training item.
I am continuing to work on these two items together with other work, but I thought it
would be most expeditious to get out this draft now so you can begin your review
because there is much new material in this draft and there is a possibility I could get
interrupted before I an able to finish the last two items. ’

2. Concerning the collection of administrative assessments under s, 108.04 (11) (cm),
which I addressed in my drafter’s note to the /P1 version of this draft, upon further
reflection, I think it is necessary to amend ss. 108.22 (8) (b) and 108.225 (1) (b), stats.
to account for collection of administrative assessments as well as benefit
overpayments. This draft therefore accomplishes that.

3. Concerning the treatment of s. 108.04 (1) (g), stats., relating to benefit reduction
resulting from employment by a family business, the draft does not treat s. 108.04 (1)
() 2. and 3., stats., relating to corporations, to treat limited liability companies in the
same manner as corporations because s. 108.04 (1) (g) 1L., stats., already deals with
limited liability companies. This, however, raises an issue as to whether s. 108.04 1
() 2. and 3., stats., need to be treated to exclude limited liability companies that are

treated as corporations. Please let me know if you still think that anything further
needs to be treated with respect to this item.

4. In proposed s. 108.04 (2) (a) 3. a., concerning the exception to the requirement to
search for suitable work, if you mean to consider the history of layoffs and
reemployments of the individual by the employer, the draft needs to be changed.

5. Concerning proposed s. 108.068, relating to treatment of limited liability companies,
this draft provides that a company that wishes to be treated as a corporation for
contribution and benefit purposes must supply proof not only that it has applied to the
Internal Revenue Service to be so treated but that the Internal Revenue Service has
agreed to so treat the company. The draft also provides that a limited liability company
that elects to be treated as a corporation for contribution and benefit purposes may
thereafter reelect to be treated as a partnership for those purposes if it files with the
department proof that that Internal Revenue Service has agreed to treat the company
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as a partnership for federal unemployment tax purposes. Also, in accordance with our
phone conversation of October 14, the draft provides that an election begins on the
effective date of a corresponding election with the Internal Revenue Service unless the
company files an election with the department after the effective date of the federal
treatment, in which case the state treatment begins on the date that the company files
a valid election with the department. Please let me know if any of these provisions is
inconsistent with your intent.

6. With respect to proposed s. 108.068 and related provisions (treatment of Iimited
liability companies), no initial applicability provision is included in this draft. Please
let me know if you determine that there is a need to include one.

7. Concerning the treatment of s. 108.225 (16) (a), stats., relating to exemption of
wages from levies, this draft removes the exemption provided in s. 812.34 (2) (b) 2.,
stats., which exempts all of a debtor’s earnings if the debtor receives, recently received,
or is eligible to receive need-based public assistance. The draft also provides in
proposed s. 108.225 (16) (bm) that no exemptions to a levy apply if the there has been
an adjudication of fraud against the debtor, unless the fund’s treasurer has written off
the debt at the time that the levy is issued. [See also the treatment of s, 108.16 (3) (a)
and (6m) (e), stats., which fills in a gap in the law by authorizing writeoffs of
uncollectible assessments.] With these changes, I think the draft conforms to your
intent. As I mentioned earlier, if you would like, we can build all of the operative
language into s. 108.225, stats., without the use of any cross-references. If we do this,
you should decide whether the definitions in s. 812.30, stats., should continue to apply.

Jeffery T. Kuesel
Managing Attorney
Phone: (608) 266—6778



Kuesel, Jeffery

From: Smith, Thomas E - DWD Ul

Sent: Tuesday, October 14, 2003 1:57 PM

To: Kuesel, Jeffery

Subject: Approved Training and EnAbles Funding Proposals

Jeff - Attached are the above proposals. The Approved Training was supplied to us without an analysis but for your
reference this language covers dept. proposals 22a and 22b. Because | have not been able to speak with our benefits staff
or with Dick Tillema on this one, | can't say it is truly "Final", as the document name states, but Greg and | do believe that
it covers most of what the Council agreed to.

The Enables analysis has been reviewed by Dick Tillema and this draft does include his most recent changes.

Final Approved Enables law change
Training Langua...  proposal.do...



Date: October 14, 2003
Proposed by: BOLA
Prepared by: Marissa L. Santiago

Analysis of Proposed UI Law Change
Funding for EnABLES

1. Description qf the Proposed Change:

. Amend the titles in the Chapter 20 schedule, Wis. Stats. § 20.005(3), and §
20.445(1)(gg), identify in session law the amounts appropriated for the EnABLES project, and
amend Wis. Stat. § 20.445(1)(nb), §§ 108.161(4)(c) and (8), and § 108.19(1e)(a) to provide
funding for the EnABLES project.

2. Proposed Statutory Language:

The titles in the Chapter 20 schedule, Figure § 20.005, are amended to read:

§ 20.445(1)(gg)(title) Unemployment-tax-and-accounting-system: information
technology systems; interest and penalties .

§ 20.445(1)(gh)(title) Unemployment tax-and-accounting-system; information
technology systems; assessments

§ 20.445(1)(nb)(title) Unemployment tax-and-accounting-system; information
technology systems; federal moneys

Appropriation Changes (session law).

(1) In the schedule under § 20.005(3) of the statutes for the appropriation to the
department of workforce development under § 20.445(1)(gg) of the statutes, as
affected by the acts of 2003, the dollar amount is increased to $430,200 for fiscal
years 2003-2004 and 2004-2005 to authorize the use of interest and penalty
funding for the EnABLES project.

(2) In the schedule under § 20.005(3) of the statutes for the appropriation to the
department of workforce development under § 20.445(1)(nb) of the statutes, as
affected by the acts of 2003, the dollar amount is increased to $2.5 million for
fiscal years 2003-2004 and 2004-2005 to authorize the use of funds transferred to
the state on March 13, 2002, pursuant to s. 903(d) of the Federal Social Security
Act, for the EnABLES project.

Wis. Stat. § 20.445(1)(gg) is amended to read:

§ 20.445(1)(gg)(title) Unemployment-tax-and-accounting system; information

technology systems; interest and penalties. From the moneys received as interest



and penalties collected under ss. 108.04 (11) (c) and (cm) and (13) (c) and 108.22,
as a continuing appropriation, the amounts in the schedule for the purpose
specified in s. 108.19 (1e).

Wis. Stat. § 20.445(1)(nb) is amended to read:

§ 20.445(1)(nb) Unemployment information technology systems; federal moneys.
As a continuing appropriation, the amounts in the schedule, as authorized by the
governor under s. 16.54, for the purpose specified in s. 108.19 (1e). All moneys
transferred from par. (n), including moneys transferred to the state on March 13,
2002, pursuant to s. 903(d) of the Federal Social Security Act, for this purpose
shall be credited to this appropriation account. Notwithstanding s. 20.001 (3) (a),
the treasurer of the unemployment reserve fund shall transfer any unencumbered
balance in this appropriation account that is not needed or available to carry out
the purpose of this appropriation to the appropriation account under par. (n). No
moneys may be expended from this appropriation unless the treasurer of the
unemployment reserve fund determines that such expenditure is currently needed
for the purpose specified in s. 108.19 (1e).

§ 108.161(4)(c) js amendc_d to read:

§ 108.161(4)(c) Specifying that the appropriated amounts are available for
obligation solely within the 2 years beginning on the appropriation law’s date of
enactment. This paragraph does not apply to the appropriations under s.
20.445(1)(nd) or to amounts appropriated to s. 20.445(1 )(nb) from moneys
transferred to the state on March 13, 2002, pursuant to s. 903(d) of the Federal
Social Security Act. o

§ 108.161(8) is amended to read:

§ 108.161(8) If any sums are appropriated and spent hereunder to buy land and to
build a suitable employment security building thereon, or to purchase hardware
and software, then any federal moneys thereafter credited to the fund or paid to
the department by way of gradual reimbursement of such employment security
capital expenditures, or in lieu of the estimated periodic amounts which would
otherwise (in the absence of such expenditures) be federally granted for the rental
of substantially equivalent quarters, shall be credited to the account created by

sub. (1), consistently with any federal requirements applicable to the handling and
crediting of such moneys.

§ 108.19(1e)(a) is amended to read:

§ 108.19(1e)(a) Except as provided in par. (b), each employer, other than an
employer that finances benefits by reimbursement in lieu of contributions under s,
108.15, 108.151, or 108.152 shall, in addition to other contributions payable
under s. 108.18 and this section, pay an assessment to the administrative account



for each year prior to the year 2004 2006 equal to the lesser of 0.01% of its
payroll for that year or the solvency contribution that would otherwise be payable
by the employer under s. 108.18 (9) for that year.

3. Proposer’s Reason for the Change:

a. Description of the Problem:

The current computer system for Benefit Operations and Legal Affairs is expensive to
maintain, difficult to change, and based on obsolete technology that will not be supported beyond
2004. It is not as efficient as it was when it was first implemented and is not easily accessible to
employers or employees. Navigation between the benefits and appeals systems, which have been
programmed separately, is very cumbersome. In addition, the displays and the numerous

abbreviations implemented to save space can be confusing to IT professionals that maintain
system.

b. Other Alternatives

* Keep the old IDMS system in place, update the benefit and legal tracking system

If only the system was"updat'evd, it would still be very e‘ipen‘sive: (%17 millibn).
Although this alternative would still give us access to a new benefit and legal
system, it would be based on outdated mainframe programs.

® Do nothing—keep the old system

The old system is expensive to maintain, difficult to change, and based on
obsolete technology, so it could be more expensive to replace it in the future.

4. Brief History and Background of the Current Provision:

Amendments are being made to various statutory sections that have been used for
automation projects to update the tax system. The amendments will permit expenditures for
updating computer systems used in processing benefit claims and appeals.

This project will use federal funds to help pay the costs of designing and implementing it.
Some of the federal funds used for the project may be replaced by future federal grants or
interest and penalties charged to delinquent employers and claimants. If replaced, the funds

could be used for future technology projects or redeposited in the federal trust fund for payment
of benefits. ‘

5. Effects of the Proposed Change:

a. Policy:



This change will not increase or decrease the amount of benefits an individual can
receive. Rather, the change will fund a major redesign of computer systems used to administer
the UI program efficiently and enhance the way it operates in the future.

b. Administrative Impact:

1. Employers: The new technology will give employers 24-7 access to their tax records,
permit quicker collection of data, and allow employers to enter information needed for
processing their tax payments. It will lead to more consistency and will allow employers
to manage more issues or cases.

2. Claimants: The new program will allow claimants the same capabilities in filing their
claims and will lead to faster, better decisions. Like employers, they will be able to access
their unemployment records themselves and will be able to enter their data more quickly.

3. Department: This program will facilitate case management and customer relationship
management. The new appeals and benefit systems will make overall case handling more
efficient. With the new technology, IT professionals will be able to make simple changes
to the system more quickly and easily without requiring expensive programmer time.
This will allow IT professionals to focus more time on maintaining the program because
they will not be constrained by the technological limits.

c. Equitable: To be determined
d. Fiscal: To be determined
6. State and Federal Issues:
This update will allow the State of Wisconsin to increase its workload and productivity
requirements as mandated by federal law. With this increase, the State of Wisconsin will

continue to receive federal funding for the UI program.

Changing the aforementioned statutes will not interfere with any other provisions of
Wisconsin law, nor are there any federal conformity issues.

7. Proposed Effective/Apglicabili_tx Date:

‘This change will take effect on January 1, 2004.
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Date: September 9, 2003
Proposed by: Administration
Prepared by: Melissa Montey
Proposal #2

ANALYSIS OF PROPOSED LAW CHANGE
1. Description of Proposed Change

This proposal makes several changes to the approved training provision under §108.04(16)
and significantly reorganizes this statute. The new language will:

* Specify when suspensions under §108.04(1) and (2) do not apply to an individual who is
enrolled in approved training;

» Expand the approved training programs for which additional protection is provided to
include state-approved programs administered by the Department and job-readiness
training; :

o Clarify that the entire requalification requirement under §108.04(7) and (8) is not applied
when the individual is enrolled in specific types of approved training;

e Include provisions to delay and temporarily lift suspensions while an individual is enrolled
in approved training; and :

¢ Provide additional relief of charges for employers.

2. Proposed Statutory Language
e Change §108.04(16)(a), (b) and (c) as shown on attachment.
* Remove reference to ss. 108.04(16) in §108.04(7)(h).

3. Proposer’s Reason for the Change

The language of §108.04(16) and the language in the provisions specified in §108.04(16)
have been modified in recent years and these changes have the potential to result in

interpretations that are contrary to its original intent. The proposed changes would prevent
these misinterpretations.

A non-charge was also added as a matter of equity to those situations where employment is
temporarily or permanently severed due to the approved training. The law currently provides

for a noncharge only when the individual quits unsuitable work to enter or continue TAA or
Dislocated Worker training. "

It was necessary to rewrite and reorganize §108.04(16) to incorporate applications required
by a 1994 Court of Appeals case that have been in place since 1996. These applications
include delaying and temporarily removing suspensions that are not the result of the

claimant’s enroliment and providing identical protection for individuals enrolled in TAA and
Dislocated Worker training.

The types of training that can be approved was expanded to include job-readiness training.
The intent of this provision is to allow an unemployed worker the opportunity to attend
training that will increase his opportunities to return to the labor force within a short period of
time. Job-readiness training meets this intent and will return the individual to the labor force
more quickly than someone who is enrolled in a two-year technical course, which is currently



approved. However, attending school to obtain a GED would still not be approved training
unless it is a prerequisite to other approved training. '

The types of training that will always be considered approved was also expanded to include
State-approved programs administered by the Department for training unemployed workers,
rather than limiting this automatic approval to TAA and Dislocated Worker training. The
Department administers a variety of state-approved training programs that are used to help
unemployed workers return to meaningful work. In this capacity the Department assess the
training need, creates employability plans, and often suggests and sometimes requires
training participation. It seems illogical that another Division within the same Department
would disqualify these individuals from receiving Ul benefits as a result of this training.

4. Brief History and Background of Current Provisions

As a matter of federal conformity protection must be given to workers who are enrolled in an
approved course of study.

§108.04(16)(a) & (b) prevent the denial of benefits under subsection (2), which prior to 1987,
only included a protection under the able and available, work search and work registration
provisions. When subsections (e) & (f) were added to §108.04(2), it was not intended to

- allow a person in approved training to be relieved of the disqualification under those
subsections for failing to provide the department with a social security number or knowingly
supplying a false social security number. So the language in §108.04(16)(a) & (b) was
changed to specify that protection is provided only under subsections (a)—(d) of §108.04(2).

The original language of §108.04(16)(c)4, previously §108.04(16)(b), said that “the
requalifying employment requirement under subs. (7) and (8) do not apply...”. At the time of
its writing, the entire requalification requirement under subs. (7) and (8) was based on
subsequent employment. When the requalification requirement of subsections (7) and (8)
was modified in 1989 to require elapsed weeks rather than weeks of work, the approved
training statute was not updated accordingly. Clearly the intent was that the claimant be
relieved of the entire requalification requirement, so the word “employment” was removed.

Likewise when “a plan approved under 29 USC 2822" was added in the last bill cycle to
§108.04(16)(c), previously §108.04(16)(b), we failed to specify that this referred only to plans
for dislocated workers. 29 USC 2822 also includes training plans for youth and adult
workers who are not “dislocated,” and it was not our intent to provide protection for
individuals approved for funding under those plans. So the language was changed to

specify that this subsection was referring to “a plan for dislocated workers under 29 USC
2822

§108.04(16)(c) was also rewritten to clarify that that the protection in subsection (a) applies
to persons enrolled in TAA training as well as to dislocated workers even if they fail to meet
the requirements specified in par. (a) 1. to 4.

- 5. Effect of the Proposed Change

Policy - ,

The relief of charges for employers under §108.04(16)(e) will have little impact on
department policy. However, the new criteria for determining that the training is approved
and the expansion of approved training programs will significantly change current policy.



Administrative Feasibility

The addition of §108.04(16)(e) will not impact workload. The expansion of approved training
programs will impact workload as some investigations may take longer, but overall will
reduce workload as we will consider the nature of the training rather and enroliment than
verifying the transferability of credits. Training is required and an Unemployment Insurance
Directive will be needed. Additional resolution codes and lid formats may be added, but no
additional programming should be required.

Equitable
As stated in the proposer’s reason for the change, the proposed changes make this
provision more equitable by increasing the relief of charges for employers in §108.04(16)(e).

However, automatically considering all State-approved programs administered by the
department as approved training may increase the number of individuals eligible for benefits
for which the employer would not be charged for benefits.

Fiscal

A fiscal report is necessary for §108.04(16)(e) and the expansion of approved training
programs and is to be provided by BOLA.
( .

. State and Federal Issues

There are no State conformity issues, but we are reviewing Federal TAA regulations to
determine if there are any Federal conformity issues.

. 4Proposed Effect/Applicability Date

Applies to weeks beginning with the first Sunday after publication.
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Final Approved Training Language

§108.04(16) APPROVED TRAINING. (a) Benefits shall not be reduced under subs.
(1)(a) or denied under subs. (2)(a)-(d) or (8) or s. 108.141(3g) to any otherwise eligible
individual for any week as a result of the individual’s enrollment in a course of vocational
training, or basic education which is a prerequisite to such training, that meets the
following conditions. Vocational training includes technical, skill-based or job
readiness training intended to pursue a career.

1. The course is expected to increase the individual’s opportunities to obtain
employment; and

2. The training is given by a school established under s. 38.02 or other training
institution approved by the department; and

3. The individual is enrolled full-time as determined by the institution; and ,

4. The course does not grant substantial credit leading to a bachelor’s or higher
degree; and

5. The individual is attending regularly and making satisfactory progress in the
course. The department may require the training institution to file a certification
showing the individual's attendance and progress. '

(b) Benefit disqualifications under subs. (2)(a)-(d), (7)(c), (8)(e) or 108.141(3g), and

()

(d)

(e)

benefit disqualifications under sub. (1)(b)1 that are not a result of the training, shall
not be imposed while the individual is enrolled in a course of vocational training, or
basic education which is a prerequisite to such training, that meets the conditions
under sub. (a) 1. - 4.

With regard to an individual who is enrolled in a state-approved program
administered by the Department for training unemployed workers in existence as of
10/01/03, with the exception of training under the Youth Apprenticeship Program
and training for youth under 29, USC 2822, notwithstanding the failure of such

training to meet any of the requirements under par. (a) 1. to 4.: .

1. Benefits shall not be reduced under subs. (1)(a) or denied under subs. (2)(a)-(d)
(8) or 108.141(3g) to an otherwise eligible individual as a result of the
individual’s enroliment in such training; and

2. Benefit disqualifications under subs. (2)(a)-(d), (7)(c), (8)(e) or 108.141(3g), and
benefit disqualifications under sub. (1)(b)1 that are not a result of the training,
shall not be imposed while the individual is enrolled in such training.

With regard to an individual who is enrolled in training under 19 USC 2296 or a plan

approved under 29 USC 2822 for dislocated workers:

1. Benefits shall not be denied under sub. (7) as a result of the individual’s leaving
unsuitable work to enter or continue such training; and

2. The requalifying requirement under subs. (7) and (8) shall not be imposed while
the individual is enrolled in such training.

The department shall charge to the fund’s balancing account benefits paid to an
employee that are otherwise chargeable to the account of an employer that is
subject to the contribution requirements of ss. 108.17 and 108.18 if ss.
108.04(16)(b), (c)(2), or (d) apply.



